
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

---x 

DONALD WHITE, 
REPORT AND RECOMMENDATION 

Plaintiff, 
11 Civ. 5285 (GBD) (MHD) 

-against 

COMMISSIONER DORA B. SCHRIRO; 
CITY OF NEW YORK, 

Defendants. 

x 

TO THE HONORABLE GEORGE B. DANIELS, U.S.D.J.: 

aintiff Donald White, an inmate of the New York City 

Department of Correction ("DOC") , commenced this lawsuit on July 

21, 2011, chall various conditions of his confinement 

Central Puni tive Segregation Unit ("CPSU") of the Ot is Bantum 

Correctional Center ("OBCC"). (Compl. 2). In addition to a general 

complaint unsanitary conditions, aintiff asserts that in the 

CPSU: (1) birds are in the housing area spreading feces; (2) 

showers are cl only once per month; (3 ) there is no 

extermination for rodentsj (4) there is dust in t vents; and (5) 
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lacks hot water. (Compl. 3a).: The Court construes plaintiff's 

damages unctive relief.compla to be 

Def s move to smiss, to 28 U.S.C. § 

1915 (e) (2), on the that pl iff made Ise statements 

his request to pauperis ("IFP Application") I and 

therefore s complaint should be di ssed with prej ce in s 

entire (Mem. of Law in Supp. of Defs.' Mot. to Dismiss ("Defs.' 

Mem. " ) 1) . In alternative, fendants contend that pl iff's 

compla d be di ssed pursuant to Federal e of Civil 

12 (b) (6 ) 1 ions that exhausted some 

steps in the make it clear that not 

fully his strative s', ( 2 ) he ils to allege 

the personal involvement of de Dora B. S ro, Commiss 

of the DOC; (3) he f Is to all that the legedly 

unconstitutional condit are the t of a custom or policy of 

the ty of New York. (Id.). Plaintiff did not oppose the motion. 2 

1 Plaintiff's complaint inc a page tten on I 
paper between three and of the § 1983 form compla 
We will refer to that page as 3a. 

2 "If a complaint is sufficient to state a claim on which 
relief can be the plaintiff's failure to respond to aI 

Rule 12(b) (6) motion does not warrant dismissal." 
~==~, 232 F.3d 321, 323 (2d Cir. 2000). 
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For reasons follow, we recommend that fendants' 

motion grant in part and denied in part. 

Donald White's cl first arose on AprilS, 201 . (Compl. 

2) . White alleges that the CPSU at OBCC is unsanitary. (Id. at 3a) 

Birds fly around the housing area, leaving feces on the 

rails. (Id.). Showers in the CPSU are cleaned once per month, 

has been no nation rodents, 	 is dust 

the vents. . Finally, White all s that he does not have hot 

water. 

In the complaint, White included the foIl ng allegations 

about his use of facility grievance procedures: 

Q: 	 [N]ame the ility] where you were 
confined at the time the events givi 
rise to your claim(s) 

A: 	 Otis Bantum Corr Fac 
Q: 	 Does the [facili your claim(s) 

arose have a grievance procedure? 
A: 	 Yes 
Q: 	 Does t evance procedure at t 

[facility] where your claim(s) arose 
cover some or all of your claim(s)? 

A. 	 Do not know 
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if 
that 

d you 
Describe 

process. 

Q: 	 Does 
your 

procedure at t 
[facili claim(s) arose not 
cover some of your claim(s)? 

A: 	 Do not know 
Q: 	 d file a grievance in the 

[facil re your claim(sl arose? 
A: 	 No 
Q: 	 If NO, d you file a evance about the 

events sc in this complaint at any 
other [facili ]? 

A: 	 Yes 
Q: 	 If you evance, about the 

events sc 
file 

a evance 

this complaint, where 
did you evance? 

A: 	 I file [d] at O.B.C.C. corr. 
fac . 

Q: 	 What was the re , if any? 
A: 	 None 
Q: 	 What steps, take to 

appeal all 
efforts to 	 st level of 
the grievance 

A: 	 I wrote a evance to the Deputy 
Warden [sic]. 

(Compl. 4). 

Plaintiff annexes a "Grievant's Statement Form U that he signed 

dated June 26, 2011. Ex. A). In t , he grieved 

"the tation that[']s in this housing area,H luding the fact 

that "the pantry [doesn't] get cleaned,u "the shower smell[s] like 

sewer [] ," and "[there] are nats 3 allover in the [re] ." (Id.) 

It is unclear whether plaintiff grieved that there are 
"ratsH in facility or whether he misspell gnats as 
"nats." (Compl. Ex. A). 
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He also eves that there are obi flying everywhere using the 

bathroom eve and etc." (Id.) aintiff states that he is 

"scared to eat" because birds fly overhead food lS ing 

served they use the bathroom "everywhere," and that the 

facility requires "serious cleaning" because of the "bi feces" on 

the rails. In sprayer relief, aintiff s to 

"press charges" asks the Court to "follow Up" and \I Ip [him] 

file a lawsuit." (Compl. 5). 

With his complaint, plaintiff filed a request to proceed 

("IFP") a Prisoner Authorization, both 

July 11, 2011. On S 28, 2011, Chief Preska ed 

plaintiff's IFP ication. Order Granting IFP lication, 

28, 2011). The Court sent a letter request deductions from 

his son account toward the $350 filing fee to OBCC on October 

31, 2011. 

1. 

On a mot to dismiss for failure to state a claim, "[t]he 

issue is not whether a plaintiff will ultimately prevail but 
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whether the claimant lS entitled to offer evidence to support the 

claim[s]." Triestman v. Fed. Bureau of Prisons, 470 F.3d 471, 576 

(2d Cir. 2006) (internal citation omitted) In assessing such a 

motion, the court must assume the truth of the well-pled factual 

allegations of the complaint and must draw all reasonable 

inferences against the movant. See, ~, Achtman v. Kirby, 

McInerney & Squire, LLP, 464 F.3d 328, 337 (2d Cir. 2006). 

The pleader may not rely, however, on allegations that are 

only bare legal conclusions, see Starr v. Sony BMG Music Entm't, 

592 F.3d 314, 317 n.1 (2d Cir. 2010), or "legal conclusions couched 

as factual allegations," id. at 321 (quoting Port Dock & Stone 

Corp. v. 0 I dc a s tIe N e ., Inc., 507 F. 3 d 11 7, 12 1 ( 2 d C i r. 2 007) ) . A 

complaint is subj ect to dismissal unless its well-pled factual 

allegations, if credited, make the claim "plausible." Ashcroft v. 

Iqbal, 556 U.S. 662, , 129 S. Ct. 1937, 1949-50 (2009). In order 

to survive a motion to dismiss, plaintiff must plead "factual 

content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged." Starr, 592 

F.3d at 321 (quoting Iqbal, 129 S. Ct. at 1949). 

When addressing a Rule 12 (b) (6) motion, the court may not 

consider evidence proffered by the moving party or its opponent. 
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See ==~~~========, 489 F.3d 499, 509 (2007) r, the court 

is limi to reviewing corners of t complaint, any 

documents attached to that pI ng or l In it by 

reference, any documents t are "integral" to plaintiff's 

allegations even if not explicitly incorporated by reference, and 

facts of which the court may t judicial notice. ATS::: 

493 F.3d 87, 98 (2d Cir. 2007). 

:::n view of aintiff's status as an untutored pro litigant, 

we read his c nt and motion papers liberally and from 

them the s t arguments that suggest. See =~==-==::..:==, 470 

F.3d at 474 75. Moreover, "[t]hese 1 ral pleading rules y 

"with particular stringency to [pro complaints of civil 

316 F.3d 291, 293 94 

(2d Cir. 2003) ausibility" st articulated in 

nevertheless applies to the pleadings a se party. 

v. Cuomo! 357 F. 'x 382, 383-84 (2d Cir. 2009). 

s 

violations. II 
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TT Defendants' Motion to Dismissl....L. 

A. 

Def s contend that pI ntiff sled the court in s IFP 

Application argue that the entire complaint should be smissed 

with prejudice as a consequence. (Defs.' Mem. 6). They nt to two 

purport y sleading statements in his IFP Application: (1) 

plaintiff "Not Empl to a question her he 

had rece any income from source in the past twe months, 

and (2) he wrote "N/A," or "not icable," in response to a 

question whether he s "any money, including money in a 

checking or savings account," "if so, how much." (See Defs.' 

Mem. 3 ing IFP Request 1)) 

De f CLJLUC;U s submit pIa iff's Inmate Transact List, (see 

Decl. ly Sweet ("Sweet Decl. ff 
) Ex. B, at Ex. though they 

do not the Court to t judicial notice of it or assert any 

sis for asking Court to consi dence outsi of 

eadings on their motion to dismiss. Defendants argue t 

aintiff's Inmate Transaction List reflects that the 
ance in his prison trust account was $28.03 at the close of 

the e on which he s the IFP Application. (See Sweet Decl. 
Ex. B, at Ex. A, at 26) . 
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aintiff attempt to mislead t Court by conceali the fact 

that he rece deposits totaling $922.00 in the seven months 

before signed t IFP Application, includi $80.00 in the two 

months preceding the ication. (See Defs.' Mem. 4). 

The IFP statute, 28 U.S.C. § 1915 (e) (2) (A), provides that 

court "shall dismiss case at t if the court ermines 

that . the all ion of poverty is untrue." The purpose of 

t s orovision is to "weed out the litigants who falsely understate 

ir net worth in to obt n status when 

they are not enti tl to that status based on their true net 

worth." Cuoco v. U.S. Bureau of prisons, 328 F. Supp. 2d 463, 467 

(S . D . N . Y. 2 0 04 ) (qu0 t 

868269, at *2 (S.D.N.Y. May 3, 2002)). Thus, the issue 1S not 

necessarily the accuracy of any given statement in request but 

rather whether aintiff misrepresent his financial arrangements 

in bad th and whether the allegation of poverty is untrue. 

~, ~==~~~==, 2011 WL 3501880, at *1 (S.D.N.Y. Aug. 9, 2011) 

(stating that "[a] misrepresentation by a aintiff as to his or 

her financial assets is not necess ly fatal to the plaintiff's 

claims" absent a showing of bad i th) i 

2010 WL 5600373, at *7 (S.D.N.Y. Dec. 2, 2010). "Bad faith 

includes 'conceal [ing] a source of income in order to gain access 
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to a court without of fees. '" Vann, 2011 WL 3501880, at 

*1 (alteration in nal) (quoting ~~~, 328 F. .2d at 468) . 

Two features of t IFP system as it applies to soners are 

relevant in cons ide whether plaintiff acted in bad fai (1 ) 

prisoners are respons e for the full fil fee even if t are 

IFP status, (2) prisoners must authorize the ility 

to disclose their prison account statements to the court. 

In to deter ous prisoner lawsuits, 

adopt Prison Lit ion Reform Act ("PLRA"), which 

that soners proceeding IFP "shall be red to pay t full 

amount 0 a filing fee. 1I 28 U.S.C. § 1915(b) (1). A prisoner who is 

granted IFP status makes an initial payment toward the fil 

of 20% of greater of: (1) average deposits to the 

prisoner's account, or (2) t average monthly lance for s 

month pe or to filing t complaint. 5 After the i ti 

payment, a prisoner cont monthly payments of 20% of the or 

SThe prisoner must authorize the facili where he is 
incarcerated 
account state
§ 1915 (a) (2) . 

to 
me

send 
nts for 

the 
the 

court 
six 

certified copies 
months prior to 

of his prison 
il . 28 U.S.C. 
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month's income t to his son account until t entire 

filing fee has been id. 6 28 U.S.C. § 1915(b) (2). 

The incentive a prisoner to mislead t court to ain 

IFP status is thus less than for litigants cause a soner 

with in his prison account will still pay full amount of 

the filing fee even i he is IFP status. Moreover, the 

opportuni to ml the amount of income in a prisoner 

account is ly diminished by fact that t court rece 

prison account statements from the ility detailing all income 

the account. , ~, Morales v. City of N.Y., 2011 WL 4448951, 

at *1 (S.D.N.Y. Sept. 23, 2011) (finding that it was not bad faith 

for pro se plaintiffs to answer "No" or "NIA" in response to IFP 

ication's question if they any money, including 

a checking or savings account, and commenting that any 

contained in accounts up to six months prior to filing were 

automatical sclosed to IFP-approving judge through 

soner zation Form) 

With this context in nd, the court considers whether 

aintiff's statement that is "Not Empl in to aII 

6 No payments are made the prison account conta $10 
or less. 28 U.S.C. § 1915(b) (2) 
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question wnether ne received from any source in 

tne past twe months, was made in faith. In Cuoco, 328 F.3d 

at 467-68, t court found it II inconce e that [plaintiff] 

innocently her obligation" to a $13,500.00 

settlement that had accepted three fore seeking IFP 

status and had diverted to an account outside t prison. In 

contrast, pI iff this action authorized disclosure to the 

Court of his son account statement reflecting the amounts he 

received in the past s months, and he a lance of only 

$28.03 on the date si the IFP Application. The Court need 

not infer bad faith from plaintiff's ambiguous response absent some 

r reason for do so, nor is there any is concluding 

plaintiff "was not shed," Cuoco, 328 F. . 2d at 

467, at the time that appli for IFP status. Parti arly in 

view of the fact that pla iff is an untutored pro litigant, 

his ambiguous statement s d not be construed as ntentionally 

sl ng absent some ific reason for doing so. 

Defendants' second assert that plaintiff sl the 

court by indicating that question about whether he had "any 

money, luding any money in a ng or savings account" was 

"N/A" or "not applicable" is even less compelling. As 

] s in this Circuit have pointed out, a prisoner could 

12 
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reasonably underst a question about che ng or savings accounts 

not to include son trust accounts. See ~~~==, 2011 WL 4448951, 

at *1 (asking a prisoner has "Iany in a checking or 

savings account' does not directly ss how much money is 

in a prison trust account"). Because prisoners authorize 

release of t ir son account statements in any case 

they seek IFP status, it is parti reasonable for them to 

understand t s question to be limit to other accounts, for 

the court s not already have ion. See, ~, 

Accepting s' argument expand the use of § 

1915 (e) (2) so that any ambiguous statement in a prisoner's IFP 

application d warrant dismissal of the entire action with 

prejudice, even if the allegat of poverty was true. 

we recommend that the motion to ss plaintiff's compl based 

on all misleading statements in his IFP icat be 

denied. 

Def s ask us to cons 
the Court on 25, 2011 in 

~~~~~~~~, No. llcv3725 (S.D.N.Y. filed May 18, 2011), a 
action brought by Mr. teo Plaintiff submitt that 

response to a letter from defendants -- ch is not 
regarding plaintiff's purportedly "misl 

statements" in his IFP application in that case (which defendants 
des as "identical" to the IFP Application in the present 
case). (Defs.' Mem. 3, 7). De s assert that on 16, 
2011 ion Counsel in White v. Olivar "brought it to the 
Court's attention that, fact, Plaintiff had rece over $800 
in its in his inmate account between the e of his 
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B. PLRA Exhaustion Standards and Procedures 

The PLRA prohibits a soner from bringing a ison

tions claim § 1983 "until such strative es 

as are available are exhaust II 42 U.S.C. § 1997e(a). De s 

ask the court to take judici notice the New York City 

of Corrections ("DOC") has a five step administrative 

review and appeals system for soner grievances. 8 (Defs.' Mem. 10 

incarceration in 2011 and May 16, 2011." (Defs.' Mem. 4) 
In response, plaintiff submitted the August 25, 2011 letter, 

we not revoke his IFP status or smiss his compla 
to 28 u. S. C. § 1915 (e) (2) ) because he was "trut II 

that 

the 
IFP Application, and because he felt that "deserve[d] 

lege provided for the benefit of i because 
is] not employed. II Sweet Declo Ex. A). Def s 

ze this letter as "nei denying nor acknowledging 
that aintiff] received the identifiedU in the 
16, 2011 ter, te being g an opport . to 

his misl statements (Defs.' Mem. I, 4).IJ 

insinuates plaintiff's ilure to icitly 
possession of approximately $800.00 in deposits to his inmate 
account sts his untruthfulness th regards to the IFP 
Applicat For reasons ready scussed, we line to 
consider aintiff's letter in the 1 that def s suggest. 

8 The DOC's five-step process for handling soner 
grievances requires in order to completely t an 
adverse determination, a soner must: (1) file a 
the Inmate Grievance Reso ion Committee ("IGRC") 
resolutioni (2) if the evance is not resolved i 

laint with 

within f days, request a formal with the IGRC, which 
must issue a recommendat within two working days; (3) appeal 
the IGRC's recommendation to the Warden of the facili ,who must 
issue a 
Central 
varies 
decision 

cision within f working 
ice Review Committee ("CORC"), 

ng on the grievancei and (5) 
to Board of Correction, which 

(4) appeal 
whose respon

appeal the 
has twenty 

to 
se 
CO

the DOC 
time 

RC's 
to 
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n. 1). Defendants assert plaintiff's compla should 

dismissed for lure to exhaust administrative remedies because it 

is clear from the 1 in the complaint that he has not 

completed all five st of DOC's evance procedure. (Defs.' Mem. 

11) . 

plaintiff used the Court's complaint, which asks "What 

steps, if any, did you take to decision [on the initial 

]? Describe all ef s to to the highest level of 

1Igrievance process. (Compl. 4, ~ F(3)). aintiff alleged in 

response, "I wrote a grievance and to [sic] the Deputy Warden.1I 

9 

The Supreme Court has made clear t soners "are not 

red to specially plead or demonstrate tion in their 

as." Jones v. Bock, 549 U.S. 199, 216 (2007). Even though 

would be more effective if exhaust to shown in 

the a /I the Supreme Court has caut courts should 

issue a recommendation to the Commissioner. (Defs.' Mem. 10) i The 
of New Department of Correction, Direct No. 3375R-A, 

Inmate evance Resolution Program, March 13, 2008, 
ht :// .gov/html/doc/downloads/pdf/3375R-A. 

9 iff annexes to the complaint a " evant's Statement 
Form" dated June 26, 2011, (see Compl. Ex. A), but does not annex 
any tten communication that he may have had with t 
warden. 

"sc 
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not impose a requirement that does not exist in the statute "on the 

basis of perceived policy concerns." Id. at 212 (citing Leatherman 

v. Tarrant Cnty. Narcotics, Intelligence & Coordination Unit, 507 

U.s. 163 (1993) (rejecting heightened pleading requirement in § 

1983 suits against municipalities); Swierkiewicz v. Sorema N.A., 

534 U.S. 506 (2002) (reversing Court of Appeals for requiring 

employment discrimination plaintiffs to specifically allege prima 

facie case of discrimination)) . 

Because prisoners are not required to plead compliance with 

prison grievance procedures in their complaints, this court has 

noted In similar cases that "a pro se plaintiff's pleading 

references to various efforts that he had made to bring alleged 

prison violations to the attention of the prison authorities cannot 

be treated as tantamount to an admission that he had not exhausted 

his administrative remedies." Wesley v. Muhammad, 2008 WL 123812, 

at *3 (S.D.N.Y. Jan. 10, 2008); see also Randolph v. City of N.Y. 

Dep't of Corr., 2007 WL 2660282, at *7 (S.D.N.Y. Sept. 7, 2007) 

(declining to dismiss complaint for failure to exhaust where "at no 

point does [plaintiff] state that he failed to follow all the 

required grievance procedures") . 10 Accepting defendants' argument -

[OSee also James v. Orange Cnty. Corr. Fac., 2011 WL 
5834855, at *3 (S.D.N.Y. Nov. 18, 2011) (declining to dismiss for 
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that it is "clear" pIa iff has not exhausted ess he 

pI that he would impose the pleading burden 

the Supreme Court reject in 

Moreover, aintiff's allegations also do not rule out 

possibili that one of several ions to the ion 

requirement applies. The Se Circuit s recogni three 

ions to PLRA's ion rements. Hemphill v. 

New York, 380 F.3d 680, 686 (2d Cir. 2004).11 Although the Supreme 

Court held in 54 8 U . S . 8 1 , 9 0 ( 2 0 0 6), t ha t 

soners must exhaust strative es by "using all 

that the agency ho out, and so =~::":=';=-=-.l.-' /I courts wi thin 

s Circuit concluded that at least some of t exceptions 

plaintiff "supplied at least 
t grievance process"); 

WL 2946168, 
to dismiss where 

had "filed a compla thin the 
office Warden" that he [d] foIl all Rules and 
[Procedures] ") . 

a 

ng 

11 A prisoner may proceed with a prison condi tions claim, 
even where he not ed administrative es, if "(1) 
administrat remedies are not available to the soner; (2) 
defendants have either waived the fense of failure to 
or acted in such as way as to estop them from raising the 
defense; or (3) special circumstances, as a reasonable 

evance procedures, justi the 
comply with the exhaustion rement." 

F.3d 170, 175 (2d Cir. 2006) 
F.3d at 686 (2d Cir. 2004)). 

exhaust 
ion of 

~~~~~~~~~~~~~~~~~~~~~~~~~, 2011 
July 19, 

leged that 

misunderst of the 

~~~~~~-===~~~~=====, 467 
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recognized in Hemphill surVlve Woodford. See, ~, Vogelfang v. 

Riverhead Cnty. Jail Officers, 2009 WL 230132, at *2 (2d Cir. Feb. 

2, 2009) (remanding summary-judgment award where district court 

failed to consider whether the failure to exhaust administrative 

remedies "should be excused under the Hemphill line of cases") i 

Blanche v. Pirelli, 2009 WL 2499737, at *4 (S.D.N.Y. Aug. 7, 2009) 

(concluding that plaintiff was exempted from the exhaustion 

requirement under Hemphill where he was informed that his complaint 

was non-grievable) . 

Plaintiff alleges that the response to his initial grievance 

was "none." (Compl. 4). Defendants contend that even where a 

prisoner files a grievance yet receives no response, he must 

nevertheless exhaust. (See Defs.' Mem. 11). Some courts have 

reasoned that whether a lack of response renders administrative 

remedies unavailable may turn on factual issues, such as whether 

the grievance was internally acknowledged and assigned a grievance 

number. See, ~, Randolph, 2007 WL 2660282, at *9 n.10 (citing, 

inter alia, Dukes v. SHU c.o. John Doe #1, 2006 WL 1628487, at *2-5 

(S.D.N.Y. June 12, 2006)). The allegations of the complaint raise 

questions about whether an exception to the exhaustion requirement 

applies, which should be determined only on an evidentiary record. 

18 
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For 1 these reasons, it is not clear from the compl 

that aintiff led to exhaust s strative remedies or 

that any lure would not be by an exception to the 

exhaust rement. The viability of fendants' affirmat 

defense of f lure to exhaust administrat remedies therefore 

cannot be reso on a motion to dismiss. ~, Randolph, 

2007 WL 2660282, at *8 (quoting ==~==~~~======' 2006 WL 3096031, 

at *4 (S.D.N.Y. Oct. 31, 2006)) ("the issue of exhaustion is 

generally not e to resolut ion by way a motion to 

dismiss") .12 

C. Personal Involvement of Commissioner Schriro 

Defendants cont that the claims aga Dora Schriro, 

Commissioner of DOC, are 1 ly inadequate because pIa iff fails 

to allege that was ly involved lenged 

conditions of conf A defendant cannot be held Ii e under 

§ 1983 for an award of s absent some form of personal 

involvement In the constitutional violation, regardless 

12 The Court also decl to convert the motion to di ss 
to one for summary judgment where fendants have neither 
submitted documentary could establish failure to 

nor provided the notice to the pro se plaintiff that is 
by Local Rule 12.1. 

19 
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defendant's position in governmental hierarchy. Wright v. 

Smith, 21 F.3d 496, 501 (2d Cir. 1994).13 

sory offici may be deemed ly i where 

the 

A 

sor: (1) direct partic in the infraction; 

(2) fail to remedy the wrong even after learning of a violation 

through a or appeal; (3) created a licy or custom under 

which unconstitutional practices occurred, or allowed such a icy 

or custom to continue; (4) act in a gross negligent manner in 

supervisi subordinates caused t unlawful condit or 

event; or (5) demonstrat deliberate i fference to 

constitut rights of t plaintiff failing to act on 

information demonstrating unconstitut pract ices were 

taking place. Colon v. Coughlin, 58 F. 3d 865, 873 (2d Cir. 

1995) . 

13 Insofar as plaintiff s unctive relief, "it is 
ficient if t aintiff names an appropriate sory 

defendant in his ficial capaci Randolph, 2007 WL 2660282,II 

at *12; see also Voorhees v. Goord, 2006 WL 1888638, at *6 n.1 
(S.D.N.Y. Feb. 24, 2006) ("a de's personal involvement . 
. is not required in a 1983 act injunctive relief") . 

official-capac ty claims defendant Schriro are, in 
essence, claims t the City New York, for which plaintiff 
must comply with 436I 

U.S. 	 658 (1978). 

20 
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The Supreme Court recently ld in Iqbal, 129 S. Ct. at 1949, 

that a supervisor's mere knowledge of a subordinate's 

scriminatory purpose was insufficient to est ish that 

supervisor had a discriminatory ent. Following Iqbal, courts in 

this Circuit have general concluded that "where the claim does 

not require a showing discriminatory intent, the 1

involvement analysis set forth in ~~~ should still app " Hodge 

2011 WL 6778524, at *16 (S.D.N.Y. Dec. 20, 2011) 

(citing ~~~~~==~~~~=, 674 F. Supp.2d 531 (S.D.N.Y. 2009)). 

s against defendant ro in her 

personal ity, the Court need not reach question of which 

of the Colon factors survives 

As to any claims for 

Other than naming fendant 

ro in the caption, pIa iff's aint is silent regarding 

her role, if any, the events at issue this case. The 

compl nt does not include any legations that she was notified of 

the challenged conditions or acted or iled to act a way 

violated aintiff's ghts. Having fail to incl any 

all ions whatsoever that Commissioner ro was personally 

involved in olating his rights, a iff fails to state 

claim for damages t Commissioner Schriro in her personal 

capaci . We there recommend that de s' motion granted 

21 
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without prejudice to the extent it seeks to di ss the § 1983 

cl for damages t Commissioner Schriro personal 

D. Municipal Liability 

Defendants move to di ss the claims aga t the City of New 

York and Commissioner Schriro her ficial capacity on the 

ground plaintiff has not sufficiently leged any 

constitutional vi ation resulted from a municipal policy or 

custom. (Defs.' Mem. 15 (citing Monell, 436 U.S. at 693-94)). We 

agree. 

Plaintiff may ead a causal connection between the 

deprivation of his rights and a policy or practice of City by 

alleg (1 ) a formal policy officially by 

municipality, Monell, 436 U.S. at 690 91; (2) a deliberate 

unconstitutional act or ision by an aut zed decisionmaker, 

~~~~~~~~~~~~~~~~~~~~~~~~~~~f 520 U.S. 397, 

404 05 (1997) i (3) a widespread practice by subordinate officials 

that, although not express authorized, constitutes a custom or 

usage which a supervising policymaker must have been aware, 

at 403-04; or (4) failure to provide adequate tra or 
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sion ses to t level of deli e indif 

at 407. 

In establ i a son-condit claim inst an 

individual de , whether either t Eighth Amendment for 

convicted prisoners or the Fourteenth Amendment for rial 

de s, "del e indifference is a subjective st 

proof actual edge of by the son 

official." 654 F.3d 324, 341 n.8 (2d Cir. 

2011) (citing 581 F.3d 63, 70-71 (2d r. 

2009) ) "By contrast, for of establi ng munic 

li li deliberate indifference is an objective standard that is 

satisfi if the ri is so obvious that the official should 

known of it." rd. (cit Vann v. City of N.Y., 72 F.3d 1040, 1049 

(2d r. 1995)) i see Farmer, 511 U. S. at 841 (noting 

"cons e concept fficulty would attend search for 

subject state of of a governmental entity, as stinct from 

that of a government official" and firming that a municipali 

14 The subj ective st requires that "the off ic must 
both be aware of facts from which the could be drawn 
that a substantial risk serious harm sts, and he must also 
draw the inference." Farmer v. Brennan, 511 U.S. 825, 837 (1994). 
An official will not be I e under this standard for "a 
significant sk that he should have perceived but did not." rd. 
at 838. 
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is del e f if it fails to act where the need 

training is ). "An obvious need may be demonstrated through 

proof of repeated laints of c 1 rights violationsj deliberate 

indifference may be if the complaints are followed by no 

meaningful of the municipality to investigate 

or to forestall inci S.ff VannI 72 F.3d at 1049. 

In his complaint I plaintiff 1 s that rats and/or gnats are 

coming out of the ins are "everywhere I "[there]II 

llhavenlt been [any] exte ions s or vermin and thatl 

bird droppings are "on rails and etc. II (Compl. 3a). He further 

alleges that "myself and ot ain several times but 

IInothing gets done until correction officers 1 like it. (Id.). 

He also claims that because of 1 of s tation "several 

inmates are getting sick. II As sently pled l these 

legations are insufficient to assert Ii Ii on the part of the 

ty because it is unclear to whom a s were made. See 

Amnesty Am. v. Town of W. Hartford l 361 F.3d 113 1 129 (2d Cir. 

2004) ("the inquiry focuses on whether the action[] is 

att able to [] one of the cityl s authorized poli 

pIa iff has not alleged sufficiently that complaints 

alleged failure to provide hot water, to c the 

24 
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extermination) 15 were brought to tfacility or to 

official so that liabili can 

attributed to t Ci 

attention of any 

New York. 

Plaintiff ng f 1 to ficiently allege liabili on 

the part of the City of New or Commissioner Schriro in her 

official capacity, his cl must be dismissed without 

prejudice for failure to state a claim on which relief can be 

ed. 

E. The Nature of the Dismissal 

Because plaintiff is proceeding pro , we recommend that he 

ed leave to amend within thi after dismissal to 

cure the deficiencies of the complaint if is e to allege (1) 

responsibility of Commiss or (2) that 

shave not moved to dismiss on t that 
conditions are insufficiently serious to state a 

claim del e indifference to plaintiff's constitutional 
s. Baskerville v. Blot, 224 F. Supp.2d 723, 733 34 

(S.D.N.Y. 2002) . 
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policymaking officials were made aware of the chall 

condi t ions, or (3) both.:6 

CONCLUSION 

We recommend that the Court deny defendants' motion to dismiss 

based on the IFP Application defendants fail to demonstrate 

that plaintiff misled the Court In bad faith or t his allegation 

of poverty is untrue. We so recommend t Court deny 

defendants' motion to dismiss for ilure to exhaust nistrative 

remedies because it is not clear from the face of t complaint 

that plaintiff led to exhaust or that no to the 

exhaustion requirement applies. We recommend that t Court grant 

fendants' mot to dismiss claims against Commissioner 

Schriro in her personal capacity 1 of personal involvement. 

We so recommend the Court defendants' motion to 

ss the cl against commiss Schriro in r official 

capacity and the City of New for failing to allege 

ficiently that a policy or practice of the City of New 

16 \\ [A] munic i may be found 1 e under § 1983 even 
of individual liabilitY,H if n, combined acts or 

of several oyees acting r a governmental po icy 
or custom may violate' those rights. H Barrett v. Orange Cnty. 

194 F.3d 341, 350 (2d Cir. 1999) (quot 
==~~~~~~~==~-===~, 768 F.2d 303, 310 (lOth Cir. 1985)) 
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caused the deprivation of plaintiff's rights. Because plaintiff is 

proceeding pro se may be e to cure deficiencies of 

compl nt, we recommend the court grant leave to amend wit 

thirty days after di ssal. 

Pursuant to Rule 72 of the Federal Rules of Civil Procedure, 

the parties shall have fourteen (14) days from this date to file 

written objections to this Report Recommendation. Such 

ections 11 be filed with the Cl of Court and served on all 

adversaries, with extra copies to be del to the of 

the Honorable Street, New 

, New 10007, and to the of undersigned, Room 

1670, 500 Pearl Street, New York, New York 10007. Failure to file 

object may constitute a wa of those ections 

in the Dist ct Court and on later appeal to United States 

court of Appeals. Thomas v. Arn/ 474 U.S. 140/ 150 (1985). 

B. lSI Room 1310, 500 

DATED: 	 New York, New York 
March 7, 2012 

RESPECTFULLY SUBMITTED, 

t 

MICHAEL H. DOLINGER 
UNITED STATES MAGISTRATE JUDGE 
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Copies of foregoing and Recommendation have been sent 
this date to: 

Mr. Donald White 
B&C# 441 11 00242 
G.R.V.C. 
09-09 Hazen Street 
East Elmhurst, NY 11370 

ly Sweet, Esq., Of Counsel 
Corporation Counsel of the 
City of New York 
100 Church Street 
New York, NY 10007 
Fax: ( 2 12 ) 7 8 8 8 8 7 7 
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